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BEFORE THE
SHORELINES HEARINGS BOARD
STATE OF WASHINGTON

IN THE MATTER OF A SHORELINE
SUBSTANTIAL DEVELOPMERT PERMIT
DENIED BY MASON COUNTY TO
HOWARD HOLBROOK,

HOWARD HOLBROOK, 1
SHB Ho. 83-12

P ——————————i—

FIRAL FINDINGS OF FACT,
CONCLUSIONS OF LAW
AND ORDER

appellant,
v.

MASON COUNTY,

Respondent,
VERNON & JEAN JOKES,
EDWIN & MARYJEAN WEST, and
THE COMMITTEE OPPOSING
SANDY'S RESORT,

Respondent-~Iintervenors.
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This matter, the reguest for review of the demial of a shoreline
substantial developnent permit by Rason County to Heward Holbrook,
came on for hearing pefore the Shorelines Hearings Board, David Akana,

Rodney M. Kerslake, Nancy R, Burnett, Lawrence J. Faulk and A. M.
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D'*Meara, members, convened at Lacey, Washington on July 22 and 25,
1983, Administrative Law Judge William A. Harrison presided.

Appellant appeared by his attorney, Ross Radley. Respondent Mason
County appeared by John H. Buckwalter, Deputy Prosecubing Attorney,
Respondent~intervenors appeared by their attorney, Patricia T. Lantz,
Reporters Nancy J. Swenson and Bibi Carter recorded the preceedings.

Witnesses were sworn and testi1fied. Exhibits were examined., From
testimony heard and exhibits exzamined, the Board makes these

FINDINGS QF FACT
I

This matter arises on the north shore of the Hood Canal west of
Tahuya in Mason County. Appellant, lloward Holbrook, owns Sandy's
Resort 18 located there. The resort presently i1ncludes a caretaker's
residence, 24 trailer sites, restrooms, a laundromat, a boathouse, a
marine raillway, a concrete beat launching ramp and mocrage floats.

11

In November, 1981, #r. Holbrook applied to Mason County for a
shoreline substantial development permit., The proposed development
consists of adding 4 Finger floats {6' x 8l'), enlarging an existing
float by 25 feet, removing one small float, driving 11 new piling and
removing 3 0ld piling. 7This would increase the arnount of moorage
avarlable at Sandy’'s Resort. There would b2 a resulting need for

torlet facilities, water supply and parkmg.1

1. The Port of Tahuva wishes to establish a public fishing pier. It
has considered obtaining a public easement over the proposed floats
and placing an artificral fishing reef in the water. This would

PINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW & ORDER
53 No. 83-12 -2~
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The nmoorage woltld only occur during the summer season of May to
Dcteber. During other months of the year, both the present and
proposed floats would be removed [rom the water because of inclement
weather.,

Iv

The present and proposed moorage would be used predominantly by
local residents, including those occupying the on-site traitlers,
Thus, the need for torlet and washing facilities would be less than 1f
thi1s were a boating destination for persons away from bome. The Mason
County Health Deparcment approved the proposal using Environmental
Health Guadelines for Marina 2evelopment and Operation developed by
the state Department of Social and Health Services, In doing so it
applred the rules for a "permanent” rather than a "transitory”
moorage. The existing septic system will not support both the
axisting and proposed moorvage facilities. The HMason County Health
Department therefore authorized the use of sealed vault Drivies as
permitted by the state Guidelines. It further required the closure of
some existing toillet facilities and the laundromat to eansure that the
septi1c system would not be over-used. The site will not accommodatre a

new or expanded septic drainfield adequate for this proposal,

1. Cont.
probably regquire a separate shoreline subhstantial developnent berrme,
i‘'r. Holbrook proposes to expand his floats independently of the Port's

decision on thpe public fishing pirer.,

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW & ORDER
SHB No. 83-12 -3-
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v
The watey supply system to the site has not been approved by the
state for this propesal. It is the uncontroverted testimony of #r,
Holbrock's agent who sought such approval that the state Department of
Soci1al and Health Services, the responsible agency, reguired final
action on this shoreline application, now before us, prior to
commencing 1ts review of the water supply system,
VI
The typlcal boat using Sandy's Resort is about 17 feek long and
powered by an ocutboard motor. The proposal would result in neglagible
water pollution from gasoline with proper operation of such boats in
numbers corresponding ke the enlarged dock space. The state
Department of Ecology has reviewed the proposal relative to sewage
discharge from such boats, and has not required a sewage pump out
station. It has recommended posting notices prohibiting sevage
discharge from bgats, This 1s an adeguate precaution on the facts of
this case. The Resort's moorage 1s not in a shallow water embayment
which would inhibit the £lushing action of the tide. The proposal
should not result wn significant water pollution.
VII
The county highway runs close to the shore of the lood Canal and
splits Sandy’'s Resort inko two parcels. The caretakers residence,
boathouse and 11 trailers occupy the smaller, waterward parcel. These
ax1sting structures leave the absolute miniaum space necessary to
maneuver a car and boat~tratler to the launching ramp 1n such a way as
PINAL FINDINGS OF FACT,

CONCLUSIONS CF LAW & ORDER
SHB No, 83~12 -4-
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to exit the highway while movaing forward, turn around, launch and
re-enter the highway moving forward. Were parking allowed waterward
of the highway as proposed, 1t would be necessary to back off the
highway {(1n a righbt angle turn)} into the launching area. This and the
proposed parking which leads to it would be unsafe to all concerned.
VIII
The prcposal‘s parking plan further provades l4 varking spaces at
right angles adjacent to the highway on the upland side. These exist
now, and often reqguire backing onto Lhe highway with little or no view
of oncoming traffic until the vehicle bpacking out 18 on the highway.
This parking i1s unsafe for all concerned.
IX
The Mason County parking standards reguire a minimum of 45
off-screet parking spaces for the Resort, as expanded DY this proposed
development. The application’s parking plan showed 52 spaces,
Elimination of the unsafe spaces waherward of the highway would reduce
the total by 9 spaces; elimination of the unsafe spaces adjacent to
the highway would further reduce the total by l4 spaces for a

deficiency of 23 spaces under the parking standards.

2. We note that in processing this applicaticn, the Hason County
puilding Official did not Forward the parking plan to the County
Engineer for safety review as required by Section 10.03 of the Mason
County parking standards. In testimony before us, the County Engineer
objected to use of the 14 parking spaces. lHad this ordinance been
followed, the applicant may have been able to nodify his proposal to

address this safety problem before matters advanced ro the present
request for review,

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW & ORDER
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A
after entering a declaration of non-significance under the State
Environmental Policy Act, 43.21C RCW, Mason County denied the
shoreline application of Mtr. Holbrook on January 31, 1983. From this,
#r. Holbrook reguests review. The request for review was filed larch
3, 1983,
X1
Any Conclusion of Law which should be deemed a Finding of Fact is
hereby adopted as such.
From these Findings the Board comes to these
CONCLUSIONS OF LAW
1
The Mason County declaration of non-significance under SIPA 15 not
clearly erroneous. The pronosed developnent 15 not i1nconsistent with
the policy of SEPA, chapter 43.21C RCW.
11
The site 1n gquestion 18 designated "Urban" by the Mason County
Shoreline Master Program {MCStHP}. The proposal, to expand a marina,
1s a water dependent use permitted ocutright 1n the urban environment,
HCSMP Sectaon 16.0460(8)(a).
111
The proposal 1s governed by Secticn 16.040, Commercial
pevelopment, and Section 16.050, Marainas, of the HC3MP.
IV
This proposal is consistent with the provisions of Section 16,040

af bthe MCSHP stating:

FIKAL FIRDINGS OF FACT,
CONCLUSIONS OF LawW & ORDER
sSiip No. B83-12 ~G-



.16.040 Commercial Developnent

A. Urban Environment., Shorelines suitable fcor urban
uses are a limited resource. Therefore, emphasis
ghall be given to development within already
developed areas, and particularly to water dependent
industries and commercial uses requiring frontage on

havigable waters.

Redevelopment in mixed areas! should be actively
promoted, so as to concentrate commercial development

into one area and reduce the overlapping of
commercilal development into residential areas.

1., Mixed development are areas that have both
residential and commercial development.

v

Environmental Health Guidelines for Harine bevelopment

Sewage.
and Operation developed by the state Department of Social and Health

Services regquire only the proposed toilet facilities for "permanent”

moorage which i1s the category applied by the [*fason County Health

pepartment and the appropriate category for this proposal, Sealed

vault praivies are expressly allowed by the Guidelines where, as here,
there are severe sewage disposal limitations. On the record made in
this case, the proposal apparently meets the state Guidelines and 1s
consistent with Section 16.040{(3) of the NCSMP requiring compliance

with health regulations, so far as sewage disposal 1s concerned.

VI

water Supply. The proposed development should rot be approved

without necessary state approval of the water supply. The lack of
such approval alcone 1s not a basis for denying a shoreline substantial
developnent permt 1£ 1t 1s a required antecedent to state approval of

the water supply. The deficrencies 1n the water supply, 1£ arny, would

FINAL FINDINGS QF FACT,
CONCLUSIONS OF LAW & ORDER
SHB No. 83-12 -7-
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then never be known, nor the action which would correct those
deficiencies. The appropriate action would be to condition the
shoreline permit to regulre any necessary state approval of the water
supply before construction may commence. This would be consistent
with Section 16.040 of the NCSHP requiring compliance with health
regulations.

VII

Water Pollution., The proposed development 1s consistent with

MCSMP Section 16.050(A)(2) dealing with fuel handling; and, also with
Secti1on 16.050(A){3) 1n that 1t does not concern a shallow water
embayment., It was reviewed by the state Department of Ecology
regarding sewage discharge from boats and found not to require a
sewage punp out station, On the record made 1n this case, the
proposed development is consistent with Section 16,040(3) of the [ICSHMP
requiring compliance with health regqgulations so far as sewage
discharge from boats 1s concerned,
VII
Parking. The MCSMP provides, at Section 16.040(2} and (4):

(2} Parking and loading shall be placed upland away
from the water whenever feasible.

(4) Public safety should be considered 1n any new
commerctal development.

Parking, as proposed, waterward of the highway 1s 1nconsistent
with these provisions of the MCSMP. ({loreover, parking 1n the 14
spaces adjacent to the highway 1s inconsistent with the public safety

requirement of Section 16.040(4). Although the MCSIP does not

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW & QRDER
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incorporate by reference bthe minimum spaces regquirenent of the Mason
County parking standards, we look to 1t for reference in interpreting
the public safety provision of Section 16.040{(4) of the MCSMP.
Because the remaining parking spaces are fewer than the minimun
reguired by the parking standards, this also 13 unsafe in that it
encourages use of unauthorized parking i1n unpredictable places along
the highway. The applicant’s proposed parhing plan now before us is
1nconsistent with Section 16.040(4) of the MCSHP.
VIII

Appellant, Mr. Holbreok, nay re-apply for a substantaial
developnent permit with a revised parking plan eliminating the 23
unsafe spaces speciiied herein, and meeting the minimum nunber of
off-street parking spaces reguired by the parking ordinance.

IX

Aside from the parking i1ssve, the obther 1s5ues raised in this
request for review do not justify denral of the appellant's
application for this proposed shoreline development,

4

Any Flnélng of Pact which should be deemed & Conclusion of Law 1s

hereby adopted as such.

From these Conclusions the Board enters this

FINAL FINDINGS OF FRCT,
COHCLUSIONS OF LAW & ORDER
SHB No. 83-172 -9~
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ORDER
The denial by Mason County of a shoreline substantial development
permikt in this matter is affirmed.
DATED thls_jig_ day of September, 1983.
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Medley v. King County, 5HB No §3-14 (1983)

19483

SHBE No 83-14
FINAL FINDINGS OF FALCT, CONCLUSIONS OF LAW AND ORDER
MEDLEY, Appellant v. KING COUNTY, Respondent

This matter, a request for review of a partial approval of a
subatantiel development permit for a mocorage structures on Vashen
island, came on for hearing in Tacoma on August 16, 1983, before
the Board., Dennis Derickson, Baryl Robison, Nancy Burnett, Larry
Faulk, and Gayle Rothrock {presiding). The proceedings wegs
officially reported by Nancy A Maillerx

Appellants were represented by Jobhn E  Keegan, Attornay
Respondent was represented by Phyllis Macleod, deputy prosecuting
attorney.

Witnesses were sworn and testified Exbabits were admitted and
sxamined Oral and written argument was received at the hearing
and through kbriefs

From this the Board makes thesge

FINDINGS OF FACT
I

Appellants Medley and Prerce ayre relatives and homeowner
neighbors on lots 2 and 3 in the Magneolia Beach addition of
Vashon Island on Quartermaster Harbor Fach lot has a house, a
garage, a continuous bulkhead and s:idewalk Appellant Medley's
home also has a patio and second-story deck The zhoreline and
harbor areas are ashorelines of statewide signifacance, and are
designated as lying within a consetvancy environment under terms
of the Shoreline Management Act and the King County Shorelinas
Master Program

Iz

The shoreside resadential strip on the west side of
Quartermaster Harbor 1s largely bulkheaded, and the properties
are set againat a backdrop of relatively steep slopes There are
a few piers and docks and remnants of old piers protruding from
the west shore along the four mile strip between Burton Heaights
and the Vashon-Taleguah ferry dock. The nearest piler i3 3,008
feet to the south of lot 2. Also vasible are four aged prlings 73
feet to the north of the asubject property. The character of the
area 12 rural beachiront residential.

“ 1l -

IIT

Appellants' existing 23 foot X 32 foob overwater structure
extends from the sidewalk next to the bulkhead cut over the
tidelands and water on piles, beyond the ordinary high water
mark It has a three-step ¢ntrance, planter boxes, benches, and
xailings around 1ty waterward perimeter and 1s built over and
beyend a traiangular wing-wall Tt was construcred ain 1981 without
kenafit of a permit from King County

v

Upon discovering that the subject overwater structure sxisted,
an official of King County observed and photographed tre
circumstance and advised Medley by note to contact the Building
and Land Development Division {BALD} at King County before doing
any additional work o~ the suructure

hppellant Mezdley was advised that a shorelire substant2al
development permit was necessary for both the existing structure
and for any future shoreline development ZXppellart avplied for
an after-the~fact substantral developrment permat and a varlance



for a "deck™ on June 23, 1981, to legitimize the over-the-water
astructure. In late October, 1281, Xaing County BALD denied the
application because the applicant failed to identify any hardship
precluding a reasonable use of the property and the structure
violated the goals and policies of the KCSMP relating to
rexidential over-the-water development and Uses 1n & conservancy
anvironment King County further decided a variance would be a
grant of special privilege and the publ:ic intereat would suffer
by establishing a precedent allowing decks to be built over the
water in Puget Sound. King Counly subsegquently ordered trhsa
structure removed. Appellant dad not remove the structure

v

In early November aof 1982, appellant Medley applied for another
substantial development permit for construction of a joint plier
with his neaighbor, Pierce. Appellant proposed to add a 57-foot
long by 14-foot wide finger pier te the existing over-the-water
atructure. This praposed addition would have the total structure
extend 80 feet waterward, with a total surface area of 954 square
feec. Up te 1,200 sguare feet may be permitted 1n a joint use
prer. King County BALD partially approved the permat on February
9, 1983, to allow a joint-use piler not to exceed & feet 1in width
and 80 feet in length. The county found this confaguration to
allow the least intrusion on the conservancy enviranment while
allowing moorage This decision alse required appellants ta remove

- 2 -

that part of the existing deck wider than 6 feet hecause
resldential develepment (which includes decks) waterward of the
CHWM 1s prohibited by the KCSMP

Appellants®' challenge King County's authority to limit bulk and
dimensicnal reguirements of joint-use piers in reguiring removal
of part of the decking and lomiting the square footage of a
joint-use pier as a condition of their permtt.

vI
Any Conclusion of Law which 1s deemed a Firding of Fact 1s
hereby adopted as such
From these Findings the Board comes to these

CONCLUSIONS OF LAW
I
Substant:ial development permits are tested for corsistency with
the local master program and the provisions of the Shorelane
Management Act (SMA) RCW 90 58 140 2{b) The burden of proof in
an appeal falls upon the personis) chalilenging a local
government‘s decision on such a permat RCW 20 5B 140 (7).

I
The Shorelines Hearings Board reviews permit decisions of local
government do novo derermining whether the decis:on was
erronecys, in light of the evidence presented WAC 461-08-174 and
-175 This .3 the Board’'s pertinent standard of review, not
whether the local government decision had a "ratienal basis™ as
contended by the appellant

I11

Appellants contend thelir propased developTment as a "dock eor
pier”™ and that as such, 1t should be governed only by those KUSMF
provisions. The King County Code (KCC) at 25 08 370 defines a
pier or dock as a

structure built i1n er over or floating upon the water extending

from the shore, which may bhe used as a landing place for marine

transport oxr for alr or water craft cr recreational activities

_3_
Appellanta' proposed addition fulfills the codif:ed master

program s:mple definition eof a dock However, the existing
pertion of appellants' development, for which they also seek a



permit, 1s not a dock or pier The existing structure extends

from the narrow walkway in front of the residence over the

shoreline setback area and over the water. It s a sundeck which

was and s directly associated with the residence Structures

which are part of the residence and common to such are

resirdential structures Marden v Plerce County and Greenly,

SHB No 240 and

SHB Ne 80-30, and are governed by provisions

applicable to such, not by the provisions relating te "docksa” or

*plers " Manette Peninsula Assn. v City of Bremerton, SHB Mo 237
The KCSMP prohibits certain development waterward of the

ordinary high water maxk (OHWM) " residential developrent

shall not be permatted waterward of the ordinarxy high water

mark " K.C.C 25.24.030(A) And, according to the Residential

Elsment pelicies of the Mazter Pregrar {not codified)

2. Resident:al developments should have munimal impact on the
land and water environment af the shoreline and minimize v:sual
and physical obstruction

Policy 2 = Reaidential develepment on plers or over water
=hould not be permitted

Appellants seek to legitimize their existing over-the-water
deck by calling it part of their proposed pier. In their proposal
to attach a finger pler to the existing deck, they seek to apply
the KCSMP provisions which regulate the dimensions of "docks™ and
"piers™ to their deck Because their sundeck and proposed pler
together would fall within the maximum surfare arca allowed for a
dock under the KCSMP, appellants wrongfully reason that thelr
sundeck 13 a permuittied structure

Iv
Appellants contend that because their proposed dock meets the
area dimensions for piers and deocks add 15 a joint-use dock in a
residential area, which 18 preferred over single-fam:ly docks by
the KCSMP, that King County must approve their whole proposal.
Under "Residential Development” the Shorelines Master Frogram
reads at KCC 25 16 140

Any pier, meorage, cr float or launching facal:ty authoraized by
this section shall ke subject te the following conditions

- 4 -

{c} No pier, meoorage, float, or overwater structure or device
shall be located closer than 15 feet from the side property
line extended #xcept that such structures may abut property
lines for the commen use of adjacent property owners when
mutually agreed to by the property owners in a contract
recorded with the King County Department of Recorda and
Elections, a cepy of which must accompany an application for a
building permit or a shoreline permit, such joint use piers
*may be permitted* up to twice the surface area allowed by thus
Title, {emphasis added)

Local government has both the powsr and the discreticn to grant
or deny ahoreline permita. RCW 90 58 140. As a general rule, the
word "may, " when used in a statute, 1s permissive only and
operates to confer discretion on the governing body Spokane
County ex rel Bull:van v Glover, 2 Wn 2d 182, 97 P 2d 629
{1940} There i3 no language mandating the counky to approve
jeint piers simply because they are preferred or because they
meet dimensional requirements

"The test for reasocnableness of the comditions imposed by the
city for a permat 15 whether the condatiens further the pelicy of
the SMA or aid an the implementation of the master program "
Green v ity of Bremerton, SHB No. B1-37 Because the
appellants' proposal conforms with some preferred uses and area
requirements, the county i1s not precluded from considering cother
policies, and exercising judgment based on those policies, in ats
decisicon The KCSMP at X © C. Chapter 25,040,930 (c) states the
following



Development propased on property adjacent te water bodies on
wetlands under the Jurzsdiction of the Shoreline Management Act
shall be evaluated 1n terma of the Geals, Policies, and
Objectives of the Master Program

The County's lirmztation upon the dimensions of the appellanta’
propoesed pier 13 reasonable in light of the conservancy
deaignation of the area Appellants have not shown otherwise
"Conservancy areas are intended to maintain thelr existing
character This designation 1is designed t2 protect, copaerve, and
manage exlsting natural resourceas "K&£C 23 24 010 In the
area close to appellants' homes theze :23 only one nther pier and
ne cther waterward residential developmenta The County's
alimination of the deck from the

- 5 -

proposal minimizes the impact of the pier on the area while still
allowang for the appellant's expressed moorage needsa, /1

v

Elimuination of the deck prevents plecemeal development, a

primary objectaive of the S5MA "There 18 a clear and urgent demand
to prevent the inherent harm in an uncoordinated and

piecemeal development of the state's shorelines " RCW 50 58 020.
To allow appellants' deck to remain would establish a precedent
of waterward construction past the CHWM for an otherwise
unauthorized structure under the KCSMP Additioral regquests for
cver~the-water development from neighboring landowners could
result 1in cumulative intrusive development along the shoreline

vI

In the 1nstant case, the County's limatarion of the surface
area of the proposed dack 13 based both upon the policies of the
SMA and geals, policies and objectives of the master program The
originally propcsed substantial development, being inconsistert
with the KCSMP, 1s also inconsistent with the Shoreline
Management Act, and should not be approved in full Xing
County's permut actioen shauld be affirmed

VIl
Any Finding ef Fact which should be deemad a Conclusion of Law
15 hereby adopted as such
Froem these Conclusions the Boaxd enters thas

1 A variance request accompanied the first permit application
for a deck, but neot the aecond one now under appeal to the
Board Under WaAC 173-14-150, a varilance cannet be a grant of
special privilege not enjoyed by other property owners in the
area, e g , extra deck space or a boat hoist and pull-out
platform A variance 15 not authorized to be 1ssued to
accommodate the most desired use of property because personal
hardship or inconvenilence weuld ptherwise result It must be
shown that without the variance there would not be a reascnable
use of the property

-6 -

ORDER
King County's action (approval i1n part and denial in part of
the substantial development permuit application} 1s affirmed.
DATED this 18th day of November, 1583



Medley v King County, SHB No, 83~14 (1583}

1983

SHER No 83-1§
FINAL FINDINGS QF FACT, CONCLUSIONS OF LAW AND ORDER
{Diasenting Opinioen)

IK THE MATTER OF A SHORELINE SURSTANTIAL DEVELOPMENT PERMIT
APPROVED 1IN PART BY KING COUNTY,

DON MEDLEY, JR., and ROBEART H PIBRCE, Appellants, v
KING COUNTY, Respondent

This matter, the request for review of a shoreline substantial
tlevelopment permit for a moorage structure on Vashon Tsland came
on for hearing in Tacoma on August 16, 1983, before the
Shorelines Hearings Board, Gayle Rothrock, Chairman, {presiding],
Lawrence J Faulk, Beryl Robison, Nancy R Burnett and Dennis
Erickson, Board members

Appellants were repressnted by John B Keenan, attorney
Reapondent was repressnted by Phyllas Macleod, Deputy Prosecutang
Attorney

- 1 -

Witnessas were sworn and testlified EBxhibits were agmitted and
examined Oral and written argument was receaved at the hearing
and through briefs

from thais the Board makes these

FINDINGS OF FACT

The appellants Donald Medley and Robert Pierce own adioxnang
residences on Vashon Island fronuing on Quartermaster Harbor on
Puget Scund The houses are s:ituated on a portian of the
shoreline that includes 12 to 15 other residences all separated
from the water by a bulkhead

Ix
The area 18 classified shoreline conservancy environment by the
King County Shorelire Master Program (KSCMP)

IIT

Pricor to June of 1881 Mr Medley built a structure measuring 32
feet hy 23 feet on the waterward side of his residence The
entrire area of this structure extends from the bulkhead over the
tidelands and water of Quartermasteyx Harbor Mr. Medley
constructed this structure without obtaining a building permut or
a shoreline subatantial development permat from King
County After being nor:fied by King County that a permit was
required for such development, Mr Medley applied for a
substantial development permit and varrance for the structure on
June 25, 1981. Testimony by Mr Colby of King County

- 2 -

indicated that the practice of applying for proper permits after
the fact 13 a common practice in King County A decizion on has
application was reached on October 27, 19281, denying the variance
and associated substantial development permat

v
¢t November 4, 1982, the appellants applied for a substantial
davelopment permit for the censtruction of a jeint use pier This
application sought apgproval of the pre-existing deck with the
addation of a fanger pier reasurning four feet by fifty-seven feet



sxtending outward from the deck This design provided for a total
surface area of 964 square feet and a total extensicn of B0 feet

W
On February 3, 1983, a decision was reached by King County The
deciaron granted in part, the substantial development permit for
a joint use pier The decision allowed a Joint use moorage pier
not to excesd anx feet 1n width and eighty feec an length. The
deck portion of the development wa2a to be removed

VI
On March 7, 1983, appellants appealed the degign to zhis Board

Vit
The questions to be decided by this Board are whether the
23'x32' styucture built waterward of the bulkhead 18 a permitted
use according to the KCSMP, and 1f 1t 1s how much of 1t can 1t be
utilized in the design of appellants dock If the Board decides
1t 235 not a permitted use, then the guestion becomes what sheuld
be done about this existing structure

- 3 -

VIEY
Applicable sections of the King County Shoreline Master Program
{KCSMPY are
Secticn A403(4) (c] and e} state

{c) no pier, moorage, float, or pverwater structure or device
shall be loczted closer than 15 feet Zrom the sade property
line extended sxcept that such structures may abut property
lines for the cowmon use of adjacent property owners when
mutually agreed to by the property owners in a contract
reporded with the Xing County Department of Records and
Elections, a copy of which must accompany an application for a
buzlding permit or a4 shoreline pezmit, such Joiht usé biers may
be permitted up to twice the surface area allowed by thas

title, .

{e} no pier, aincluding finger pier, moorage, float, cr
overwater structure or device shall be wider than fafty (50}
percent of the lot with which it 15 associated

Seption 408 [6)(2) {d} and (&} state

{6} Piers, maorages, floats and launching facilities may be
permitted accessory to a single farmily residence, provided,

{a} *praivate, single res:idence piers for the sole use of the
property owners shall not be consideread an outright use on King
County shorelines”™ A piler may be allowed when the applicant has
demonstrated a need for moorage and that the following
alternartives have been investigated and are not available or
feasible.

{1) commercial or marina moorage.

{11} floating moorage huoy

{111} jeint use moprage pler

[d) the maximum waterward intrusion of any porticn of any
pier shall be eighty feet, or the point where tile water cdenth
23 13 faet below the ordinary high water mark whichever 13
reached first,

(d} the total surface area of piers, moorages, floats and/sg
launchaing facilaties, or any combination thereof, shall not
exceed 600 sguare feel, provaided that, no float shall have more
than 150 sguare feet of surface area,

Emphagsis added
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Section B09(2) states
iZ} ain granting or extending a permait, the director may



attach thereto such conditions, medrficatiens and restrictions
regarding the loccation, character and cutside of the shoreline
as he finds necessary to make the permit compatible with other
features of the proposed development and related development
and activity the criteraz set forth in Sections 103 ard 801 of
thia Title. Such conditions may include reguirement to post a
performance bond assuring compliance with permit reguiremsnts,
terms and conditions

IX
Tne KCSMP, Dy permitting & singles vse prer only after an
applicant has demonstrated that a joint use pler xs not feasihle
establishes a preference for joint ude piers cover single use
plera

X
The appeliants own four bnats and the application and permait
befare thais Board 15 for a joint use piex.

XTI
The area on either side of appellant’s property for
approXximately one-half mile each way 15 heavily develeoped with
homes along the beach

®IX
Testimony andicated this application is only the thixd dock
permit rasued by King Co Testimony ancd exhabats also indacated
that samilar types structurxes as the ona in guestion xn thas case
have Been constructad in this conssrvancy snvironment without the
proper permits.

XIIT
Appellants coentend that King County does not have the authority
to impose conditions relative to the bulk and the desagn of a
joint use pler.
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X1V
Respondent, King County contends that 1t has full authority to
evaluate individual proposals and to impose such conditions ax
are necessary to implement the policies of the Kaing County
Shorelines Master Program and the State Shorelines Management
Act

RV
The proposed 964 sguare feet for appellant's pier 1s below the
1200 square feet allowed by KCSMP but above the 480 square fest
allowed by King County in the substantial development permet

VL
Bath appellant and respondent's design of the pier would extend
approximately B{0' ainto the water Appellant’s design is for a 4'
wide prer while Hing County's substantial development permit
would allow a joint-use moorage pier, not to exceed &' in width.

XVIL
The type of censtruciian proposed, upon pirer, is favored by the
XcsMp The length and he:xght of the propcsed pier are withir the
XCSHMP standards The county issued a d=claration of
neon-significance No adverse environmental impact of any
conseguence was tdent:fied pursuant to the State Environmental
Polrey Act (SEPA)

XVIII
King County set a desion gqualification on this joint use dock
permit, which in essence preciuded using the existing atructure,
fuy a pumber of reasons One of these reasons was the fact thatr
the structure had been constructed without the proper permits In
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addition, the review criteria evaluation of this substantial
development permit states "many waterfrons owners would find extension
of their lots over the water highly deszrable The ultimate “"decking”
cf all King County's shoreline 1s contrary to adopted regulations *

XIX
The previous application for a variance 15 not before thia
Board. Whatever the structure was called in the previous
application 2a not a factor an this application Therefore I
believe the the Board should conclude that the existing Structiure
i guestion :a part and parcel of 2 prer Therefore it 15 a
permitted use 1n the conservancy environment

KX

I baliave the Board should find that the staff's "intentior®,
not to deck all the shorelines of King County” and as expressed
in the design constraxints, 1% insufficient teo constitute an
impediment to appellant's application and the granting of a
aubstantial development permait. The conditfzon which would have
required the removal of the exasting strusture 1s unreasonable
and should be stricken The applicatien filed with King County 1s
complets in all respects and meets the reguirementa of lacal
ordinances and state law

K¥ET
Any Conclusion of Law which should be desmed a Finding of Fact
18 hereby adopted as such
Prom these Findings the Boaxd snters thesze
7

CONCLUSIONS OF LAW
I
Appellant's contention that King County canpot establish
regasonable conditions on a shoreline substantial development
parmit are without merit

1
1 believe thas Board, as 1t has in the past (SHB 82-54) should
have found that the after the fact nature of an applrcation is
not a proper basis tgo bar its 1ssuance.

II1
The county should reguire that the cwo subject property owners
frle an agreement to share joint use of the proposed dock

v
The thought that decks are hot desirable as expressed in the
“review criteria evaluation™ section of the substantzal
development permit 1s insufficient in and of itself to prevent
appellants from receiving a permit that allows them to keep the
existing structure, as part of a permitted use namely the pier

v
Respondents argue (page 8 - closing argument} that King County
does not exerpt docks under the sum of $2,500 from compliance
with the overall requirements of the program (KCSMF!. In thia
respect 1t differs from the SMA
The SMA specifically allows single family docks under the sum of
$2,500 to be built without a permat in the shorelines The county
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shoreline ordanance, by contrast, allows decks under certa:in
circumstances The two laws confiret because they reflect
oppesing policies

The RKCSMP thwarta the state's policy, because 1t grants the
county power to deny permits for proposed decks in the
shoreline The ezdinance, in sffect allews the county to prohibat
precisely what the state unconditionally allows and zn 2o doinhg



viclates the atate constitution. (Sees Diamond Parking Inc. v
Seattle, =upra, 78 Wn 2d at T80-82, 472 P 2d 47 and Ritchie v
Markley, Z3 Wn App 569 {1579}

VI
The decisions of King County should be reverssed and the matter
should be remanded to the county for permit issuance without the
provaisiony "not exceed 6'x80' and 480 sguare feet in surface
area "

VIL
Any Fanding of Fact which ahould be deemed 2 Conclusion af Law
.3 hereby adopted as such.
¥rom these Conclusions the Board eatera thas
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ORDER
The decision of King County in regard to the substantial
development permit of the appellants should be raversed and the
matter remanded to the county for permit issuance without the

proviaircns Tnot exceed B'xBOT and 480 square feet in surface
area "

DONE at Lacey, Washingten, this 18th day of November, 1582

SHORELINES HEARINGS BOARD
LAWBRENCE J FAULK, Member
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Addendum to the Major:ity Opiniom - Gayle Rothrock

The dissent's interpretation of the majority eopinion, past
cases, and the Shoreline Management Act are inapnosite An
over-the-water resxzdential deck rs simply not an allowed use
under the RCSMP

GAYLE ROTHROCK, Presidaing Officer
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